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John J. Pringle, Jr.
Direct dial: 803/343-1270
'

rin le ellislawhornc. com

January 6, 2006

VIA HAND-DELIVERY AND ELECTRONIC MAIL SERVICE
The Honorable Charles L.A. Terreni

Chief Clerk
South Carolina Public Service Commission

P,O. Drawer 11649
Columbia, SC 29211

RE: Application of Pac-West Telecomm, Inc. for a Certificate of Public Convenience

and Necessity to Provide Facilities-Based and Resold Local Exchange and

Interexchange Telecommunications Services, for Flexible Rate Structure for Local

Exchange Exchange Service Offerings First Approved in Docket 97-467-C and

for Alternative Regulation First Approved in Docket No. 95-661-C

Docket No. 2005-294-C, Our File No. 1072-10322

Dear Mr. Terreni:

Enclosed is the original and ten copies (10) copies of the Settlement Agreement

filed on behalf of Pac-West Telecomm, Inc. and the Office of Regulatory Staff in the above-

referenced docket.

Please acknowledge your receipt of this document by file-stamping the copy of
this letter enclosed, and returning it via the person delivering same.

contact me.
If you have any questions or need additional information, please do not hesitate to

Very truly yours'

~q(
John J. Pringle, Jr.

JJP/cr
cc: Brian McDermott, Esquire[via first-class mail service]

Lynne Martinez [via first-class mail service]

Office of Regulatory Staff
Enclosures

Ellis, Lawhorne & Srms. PA . 4t!orneys at Law

1501 Main Street, 5th Floor PQ Box 2285 ~ Columbia, South Carolina 29202 ~ 803 254 4190 ~ 803 779 4749 Fax ~ ellislawhorne. corn
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The Honorable Charles L.A. Terreni
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RE: Application of Pac-West Telecomm, Inc. for a Certificate of Public Convenience

and Necessity to Provide Facilities-Based and Resold Local Exchange and

Interexchange Telecommunications Services, for Flexible Rate Structure for Local

Exchange Exchange Service Offerings First Approved in Docket 97-467-C and

for Alternative Regulation First Approved in Docket No. 95-661-C

Docket No. 2005-294-C, Our File No. 1072-10322

Dear Mr. Terreni:

Enclosed is the original and ten copies (10) copies of the Settlement Agreement

filed on behalf of Pac-West Telecomm, Inc. and the Office of Regulatory Staff in the above-

referenced docket.

Please acknowledge your receipt of this document by file-stamping the copy of

this letter enclosed, and returning it via the person delivering same.

If you have any questions or need additional information, please do not hesitate to

contact me.

JJP/cr

CC:

Very truly yours,x /

John J. Prmgle, Jr. I

Brian McDermott, Esquire[via first-class mail service]

Lynne Martinez [via first-class mail service]

Office of Regulatory Staff

Enclosures

:K]
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Ellis. Lawhorne & Sims, PA. &ttorneys at Law

1501 Main Street, 5th Floor .i, PO Box 2285 ,,,, Columbia, South Carolina 29202 ,,,, 803 254 4190 -, 803 779 4749 Fax ,,- ellislawhorne.com



BEFORE

THE PUBLIC SERVICE COMMISSION OF

SOUTH CAROLINA

DOCKET NO. 2005-292-C

January 6, 2006

C&
I

IN RE:

Application of Pac-West Telecomm,
Incorporated for a Certificate of
Public Convenience and Necessity to
Provide Resold and Facilities-Based
Local Exchange and Interexchange
Telecommunications Services in the
State of South Carolina.

)
)
)
)
) SETTLEMENT AGREEMENT
)

This Settlement Agreement ("Settlement Agreement" ) is made by and among the

Office of Regulatory Staff ("ORS") and Pac-West Telecomm, Inc, , ("Pac-West" or "the

Company" ) (collectively referred to as the "Parties" or sometimes individually as

"Party" ).

WHEREAS, on September 23, 2005, the Company filed its application requesting

a Certificate of Public Convenience and Necessity to provide resold and facilities-based

local exchange and interexchange telecommunications services throughout the State of

South Carolina, flexible regulation for its local exchange services pursuant to Order No.

98-165 in Docket No. 97-467-C, and alternative regulation for its interexchange services

pursuant to South Carolina Code P 58-9-585 (Supp. 1999), as was first granted by the

Commission in Order Nos. 95-1734 and 96-55 in Docket No. 97-467-C;

WHEREAS, on October 13, 2005, the Public Service Commission of South

Carolina (the "Commission" ) issued a Notice of Filing and Hearing and set return dates
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Application of Pac-West Telecomm, )

Incorporated for a Certificate of )

Public Convenience and Necessity to )

Provide Resold and Facilities-Based )

Local Exchange and Interexchange )

Telecommunications Services in the )

State of South Carolina. )

SETTLEMENT AGREEMENT

This Settlement Agreement ("Settlement Agreement") is made by and among the

Office of Regulatory Staff ("ORS") and Pac-West Telecomm, Inc., ("Pac-West" or "the

Company") (collectively referred to as the "Parties" or sometimes individually as

"Party").

WHEREAS, on September 23, 2005, the Company filed its application requesting

a Certificate of Public Convenience and Necessity to provide resold and facilities-based

local exchange and interexchange telecommunications services throughout the State of

South Carolina, flexible regulation for its local exchange services pursuant to Order No.

98-165 in Docket No. 97-467-C, and alternative regulation for its interexchange services

pursuant to South Carolina Code § 58-9-585 (Supp.1999), as was first granted by the

Commission in Order Nos. 95-1734 and 96-55 in Docket No. 97-467-C;

WHEREAS, on October 13, 2005, the Public Service Commission of South

Carolina (the "Commission") issued a Notice of Filing and Hearing and set return dates



for the hearing in the above captioned matter scheduled to be heard before a Hearing

Examiner on January 9, 2005;

WHEREAS, the South Carolina Telephone Coalition ("SCTC")filed a Petition to

Intervene in this matter on October 26, 2005;

WHEREAS, on November 30, 2005, Pac-West pre-filed testimony of John F.

Sumpter with the Commission;

WHEREAS, on December 5, 2005 the SCTC filed a stipulation between SCTC

and Pac-West;

WHEREAS, the purpose of this proceeding is to review the application filed by

the Company and its request for a Certificate of Public Convenience and Necessity;

WHEREAS, since the filing of the notice, ORS has conducted a review of the

technical, managerial, and financial expertise of the Company to provide such services;

WHEREAS, ORS has reviewed the application and the financial data provided by

the Company, and ORS has calculated certain performance ratios based upon information

provided by the Company;

WHEREAS, ORS has investigated the services to be offered by the Company and

its intended customer service plans;

WHEREAS, ORS has reviewed the proposed tariffs submitted by the Company;

WHEREAS, as a result of its investigations, ORS has determined a) the Company

intends to offer voice services utilizing the traditional circuit-switched public network

and using Internet Protocol to provide voice and data applications that interact with the

traditional public switched networks and to offer these services throughout the state; b)

the Company does not intend to offer prepaid calling cards; c) the officers of the

for the hearingin the abovecaptionedmatter scheduledto be heardbeforea Hearing

ExamineronJanuary9, 2005;

WHEREAS,theSouthCarolinaTelephoneCoalition("SCTC") filed aPetitionto

Intervenein thismatteronOctober26,2005;

WHEREAS, on November30, 2005, Pac-Westpre-filed testimonyof John F.

Sumpterwith theCommission;

WHEREAS, on December5, 2005the SCTC filed a stipulationbetweenSCTC

andPac-West;

WHEREAS,the purposeof this proceedingis to reviewthe applicationfiled by

the Companyand its requestfor a Certificate of Public Convenienceand Necessity;

WHEREAS, sincethe filing of the notice,ORS hasconducteda review of the

technical,managerial,andfinancialexpertiseof theCompanyto providesuchservices;

WHEREAS,ORShasreviewedtheapplicationandthefinancialdataprovidedby

theCompany,andORShascalculatedcertainperformanceratiosbaseduponinformation

providedby theCompany;

WHEREAS,ORShasinvestigatedtheservicesto beofferedby theCompanyand

its intendedcustomerserviceplans;

WHEREAS,ORShasreviewedtheproposedtariffs submittedbytheCompany;

WHEREAS,asaresultof its investigations,ORShasdetermineda) theCompany

intendsto offer voice servicesutilizing the traditional circuit-switchedpublic network

andusingIntemet Protocolto providevoice anddataapplicationsthat interactwith the

traditional public switchednetworksandto offer theseservicesthroughoutthe state;b)

the Companydoes not intend to offer prepaid calling cards; c) the officers of the



Company possess sufficient technical and managerial abilities to adequately provide the

services applied for; d) based upon the information provided and the analysis performed,

the Company appears to have the financial resources necessary to provide the services

proposed in its application; e) certain revisions should be made to the Company's

proposed tariffs in order to comply with Commission statutes and regulations; f) the

services provided by the Company will meet the service standards required by the

Commission; g) the provision of local services by the Company will not adversely impact

the availability of affordable local exchange service; h) to the extent it is required to do so

by the Commission, the Company will participate in the support of universally available

telephone service at affordable rates; i) the provision of local and interexchange services

by the Company will not adversely impact the public interest; j) and the Company has

initiated negotiations or will initiate negotiations with one or more of the incumbent local

exchange carriers for interconnection or commercial agreements applicable to services to

be provided in South Carolina;

WHEREAS, to ensure compliance with the Commission's statutes and

regulations, the Parties have agreed to the following comprehensive settlement of all

issues in this docket.

WHEREFORE, in the spirit of compromise, the Parties hereby stipulate and agree

to the following terms and conditions:

The Parties agree to stipulate into the record before the Commission this

Settlement Agreement. The Parties also agree to stipulate to the pre-filed testimony of

Pac-West Witness John F, Sumpter who will be presented without cross-examination by

ORS;

Companypossesssufficient technicalandmanagerialabilities to adequatelyprovide the

servicesappliedfor; d) baseduponthe informationprovidedandthe analysisperformed,

the Companyappearsto havethe financial resourcesnecessaryto provide the services

proposedin its application; e) certain revisions should be made to the Company's

proposedtariffs in order to comply with Commissionstatutesand regulations;f) the

servicesprovided by the Companywill meet the service standardsrequired by the

Commission;g) theprovisionof localservicesbytheCompanywill not adverselyimpact

theavailabilityof affordablelocalexchangeservice;h) to theextentit is requiredto doso

by the Commission,the Companywill participatein the supportof universallyavailable

telephoneserviceat affordablerates;i) the provisionof local andinterexchangeservices

by the Companywill not adverselyimpactthe public interest;j) andthe Companyhas

initiatednegotiationsor will initiatenegotiationswith oneor moreof the incumbentlocal

exchangecarriersfor interconnectionor commercialagreementsapplicableto servicesto

beprovidedin SouthCarolina;

WHEREAS, to ensure compliance with the Commission's statutes and

regulations,the Partieshave agreedto the following comprehensivesettlementof all

issuesin this docket.

WHEREFORE,in the spirit of compromise,thePartiesherebystipulateandagree

to thefollowing termsandconditions:

1) ThePartiesagreeto stipulateinto therecordbeforetheCommissionthis

SettlementAgreement.The Partiesalso agreeto stipulateto the pre-filed testimonyof

Pac-WestWitnessJohnF. Sumpterwho will bepresentedwithout cross-examinationby

ORS;



2) Pac-West agrees to submit into the record before the Commission

revised tariffs in accordance with ORS recommendations;

3) The Parties agree that the Company should be granted a Certificate of

Public Convenience and Necessity to provide resold and facilities-based local exchange

and interexchange telecommunications services within the State of South Carolina;

4) ORS does not oppose the Company's request for waiver of 26 S.C. Code

Ann. Regs. 103-610 (location of books and records), 103-631 (publication of directories),

and any Commission rules or policies requiring a carrier to maintain its financial records

in conformance with the Uniform System of Accounts ("USOA"), and the Parties agree

to the reasonableness of a waiver of 26 S.C. Code Ann. Regs. 612.2.3 (Operating Area

Maps);

5) ORS does not oppose the Company's request that the Commission allow

it to employ a flexible local exchange rate structure as described in its application and as

first authorized by the Commission in Order No. 98-165 in Docket No. 97-467-C; ORS

does not oppose the Company's request that its interexchange services be subject to

alternative regulation, pursuant to South Carolina Code g 58-9-585 (Supp. 1999), as was

first granted by the Commission in Order Nos. 95-1734 and 96-55 in Docket No. 97-467-

C;

6) Pac-West agrees to resell the services of only those interexchange

carriers or local exchange carriers authorized to do business in South Carolina by the

Commission. Pac-West agrees to notify ORS and the Commission, in writing, if the

Company changes underlying carriers;

2) Pac-Westagreesto submit into the record before the Commission

revisedtariffs in accordancewith ORSrecommendations;

3) The Partiesagreethat the Companyshouldbe granteda Certificateof

Public ConvenienceandNecessityto provide resoldandfacilities-basedlocal exchange

andinterexchangetelecommunicationsserviceswithin theStateof SouthCarolina;

4) ORSdoesnotopposetheCompany'srequestfor waiverof 26S.C.Code

Ann. Regs.103-610(locationof booksandrecords),103-631(publicationof directories),

andanyCommissionrulesor policiesrequiringa carrierto maintainits financialrecords

in conformancewith theUniform Systemof Accounts("USOA"), andthe Partiesagree

to the reasonablenessof a waiverof 26 S.C.CodeAnn. Regs.612.2.3(OperatingArea

Maps);

5) ORSdoesnot opposetheCompany'srequestthattheCommissionallow

it to employaflexible local exchangeratestructureasdescribedin its applicationandas

first authorizedby the Commissionin OrderNo. 98-165in DocketNo. 97-467-C; ORS

does not opposethe Company'srequestthat its interexchangeservicesbe subjectto

alternativeregulation,pursuantto SouthCarolinaCode§ 58-9-585(Supp.1999),aswas

first grantedby theCommissionin OrderNos.95-1734and96-55in DocketNo.97-467-

C;

6) Pac-West agreesto resell the servicesof only those interexchange

carriersor local exchangecarriersauthorizedto do businessin SouthCarolinaby the

Commission. Pac-Westagreesto notify ORS and the Commission,in writing, if the

Companychangesunderlyingcarriers;

4



7) When appropriate and upon request, the Company agrees to engage in

good faith negotiations with non-Bellsouth incumbent local exchange carriers whose

networks interconnecting with BellSouth at the same local tandem regarding traffic

exchange;

8) Pac-West agrees that the Company will allow an end-user of resold

services to access an alternative interexchange carrier or operator service provider if the

end-user expresses such a desire;

9) The Company agrees to file necessary financial information with the

Commission and ORS for universal service fund reporting, annual reporting and/or gross

receipts reporting;

10) The Company agrees to comply with South Carolina Code Section $ 58-

9-300 entitled "Abandonment of Service. "Additionally, the Company agrees to adhere to

the Federal Communication Commission rules 47 C.F.R. gg 64.1190 and 64.1130

regarding preferred carrier freezes and the requirement that the form of the written

authorization for the institution of the freeze be a separate or easily separable document.

Prior to abandonment of service, the Company shall remove any preferred carrier freeze

so as to enable consumers to seamlessly transfer their telephone numbers to another

provider;

11) The Company agrees to comply with Title 23, Chapter 47 of the South

Carolina Code Annotated, which governs the establishment and implementation of a

"Public Safety Communications Center" also known as "911 service. " The Company

agrees to contact the appropriate authorities regarding 911 service in the counties and

cities where the Company will be operating prior to initiating local service in South

7) When appropriateand uponrequest,the Companyagreesto engagein

good faith negotiationswith non-Bellsouthincumbentlocal exchangecarriers whose

networks interconnectingwith BellSouth at the samelocal tandemregardingtraffic

exchange;

8) Pac-Westagreesthat the Companywill allow an end-userof resold

servicesto accessanalternativeinterexchangecarrieror operatorserviceprovider if the

end-userexpressessuchadesire;

9) The Companyagreesto file necessaryfinancial information with the

CommissionandORSfor universalservicefund reporting,annualreportingand/orgross

receiptsreporting;

10) The Companyagreesto complywith SouthCarolinaCodeSection§ 58-

9-300entitled"Abandonmentof Service."Additionally, theCompanyagreesto adhereto

the Federal CommunicationCommissionrules 47 C.F.R. §§ 64.1190 and 64.1130

regardingpreferredcarrier freezesand the requirementthat the form of the written

authorizationfor the institutionof thefreezebea separateor easilyseparabledocument.

Prior to abandonmentof service,the Companyshall removeanypreferredcarrierfreeze

so as to enableconsumersto seamlesslytransfertheir telephonenumbersto another

provider;

11) The Companyagreesto complywith Title 23, Chapter47 of theSouth

Carolina Code Annotated,which governsthe establishmentand implementationof a

"Public SafetyCommunicationsCenter" also known as"911 service." The Company

agreesto contact the appropriateauthoritiesregarding911 servicein the countiesand

cities where the Companywill be operatingprior to initiating local servicein South
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Carolina and shall provide the 911 coordinator in each county and/or city with

information regarding the Company's operations. Attached as Exhibit 1 to this Settlement

Agreement is a memorandum from the State 911 Office which provides contact

information for the County 911 Coordinators;

12) ORS is charged by law with the duty to represent the public interest of

South Carolina pursuant to S.C. Code g 58-4-10(B) (added by Act 175). S.C. Code $ 58-

4-10(B)(1) through (3) read in part as follows:

. . . 'public interest' means a balancing of the following:
(1) concerns of the using and consuming public with
respect to public utility services, regardless of the class of
customer;

(2) economic development and job attraction and retention
in South Carolina; and

(3) preservation of the financial integrity of the State' s
public utilities and continued investment in and
maintenance of utility facilities so as to provide reliable and
high quality utility services.

ORS believes the Settlement Agreement reached among the Parties serves the

public interest as defined above;

13) The Parties agree to advocate that the Commission accept and approve

this Settlement Agreement in its entirety as a fair, reasonable and full resolution of all

issues in the above-captioned proceeding and to take no action inconsistent with its

adoption by the Commission. The Parties further agree to cooperate in good faith with

one another in recommending to the Commission that this Settlement Agreement be

accepted and approved by the Commission. The Parties agree to use reasonable efforts to

defend and support any Commission order issued approving this Settlement Agreement

and the terms and conditions contained herein;

Carolina and shall provide the 911 coordinator in each county and/or city with

informationregardingtheCompany'soperations.AttachedasExhibit 1 to thisSettlement

Agreement is a memorandumfrom the State 911 Office which provides contact

informationfor theCounty911Coordinators;

12) ORS is chargedby law with theduty to representthe public interestof

SouthCarolinapursuantto S.C.Code§ 58-4-10(B)(addedby Act 175). S.C. Code § 58-

4-10(B)(1) through (3) read in part as follows:

...'public interest' means a balancing of the following:

(1) concerns of the using and consuming public with

respect to public utility services, regardless of the class of

customer;

(2) economic development and job attraction and retention
in South Carolina; and

(3) preservation of the financial integrity of the State's

public utilities and continued investment in and

maintenance of utility facilities so as to provide reliable and

high quality utility services.

ORS believes the Settlement Agreement reached among the Parties serves the

public interest as defined above;

13) The Parties agree to advocate that the Commission accept and approve

this Settlement Agreement in its entirety as a fair, reasonable and full resolution of all

issues in the above-captioned proceeding and to take no action inconsistent with its

adoption by the Commission. The Parties further agree to cooperate in good faith with

one another in recommending to the Commission that this Settlement Agreement be

accepted and approved by the Commission. The Parties agree to use reasonable efforts to

defend and support any Commission order issued approving this Settlement Agreement

and the terms and conditions contained herein;
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14) The Parties agree that signing this Settlement Agreement will not

constrain, inhibit, impair or prejudice their arguments or positions held in other collateral

proceedings, nor will it constitute a precedent or evidence of acceptable practice in future

proceedings. If the Commission declines to approve the Settlement Agreement in its

entirety, then any Party desiring to do so may withdraw from the Settlement Agreement

in its entirety without penalty or obligation;

15) This Settlement Agreement shall be interpreted according to South

Carolina law;

16) The above terms and conditions fully represent the agreement of the

Parties hereto. Therefore, each Party acknowledges its consent and agreement to this

Settlement Agreement by affixing its signature or by authorizing counsel to affix his or

her signature to this document where indicated below. Counsel's signature represents his

or her representation that his or her client has authorized the execution of the agreement.

Facsimile signatures and email signatures shall be as effective as original signatures to

bind any party. This document may be signed in counterparts, with the original signature

pages combined with the body of the document constituting an original and provable

copy of this Settlement Agreement. The Parties agree that in the event any Party should

fail to indicate its consent to this Settlement Agreement and the terms contained herein,

then this Settlement Agreement shall be null and void and will not be binding on any

Party.

[SIGNATURE PAGE FOLLOWS]

14) The Parties agreethat signing this SettlementAgreementwill not

constrain,inhibit, impairor prejudicetheir argumentsor positionsheld in othercollateral

proceedings,nor will it constituteaprecedentor evidenceof acceptablepracticein future

proceedings.If the Commissiondeclinesto approvethe SettlementAgreementin its

entirety,thenanyPartydesiringto do somaywithdraw from theSettlementAgreement

in its entirety without penalty or obligation;

This Settlement Agreement shall be interpreted according to South15)

Carolina law;

16) The above terms and conditions fully represent the agreement of the

Parties hereto. Therefore, each Party acknowledges its consent and agreement to this

Settlement Agreement by affixing its signature or by authorizing counsel to affix his or

her signature to this document where indicated below. Counsel's signature represents his

or her representation that his or her client has authorized the execution of the agreement.

Facsimile signatures and email signatures shall be as effective as original signatures to

bind any party. This document may be signed in counterparts, with the original signature

pages combined with the body of the document constituting an original and provable

copy of this Settlement Agreement. The Parties agree that in the event any Party should

fail to indicate its consent to this Settlement Agreement and the terms contained herein,

then this Settlement Agreement shall be null and void and will not be binding on any

Party.

[SIGNATURE PAGE FOLLOWS]
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